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ARRIER'S LIABILITY FOR DEATH OR yuR
A STUDY OF DANA CRASH COMP_E;I( si%%ﬁ PR 2

BY
MAGDALYN M. DURA, Ph.D*
AND
JOHN M. SHISHI**

WTRODUCTLO o a5 helped ' -
The airplane, o doubdL: as helped mankind to conquer dist o - %
pew world usually dqscribed as 2 global village. %Oday, A?In;;ai‘g g?)czt’;atie :he; :Lg%ge{::c et:lf The :
flying at :ncredible heights over arange of 8,300 nautical miles.' One major chaﬁlenge thst n:mkglirz
has faced with the emergence and growth of air transportation is that of safety. Safety in the air,".
<ometimes at the height of over 50000 feef above sea level, is certainly more a delicate issue than. =
safety on.the 1and. or even in the seas. The safety concern has led to 2 firm regulation of dir-

iransportation at international and national lovels. Ths regulation, among other things, is aimed at?
_ ehsuring fitness of aircraft and related fagilities and competence of Hs crew to enhance the safety of>"
passengers. There 1s provision for compengation of passengers d eveh nOn passengers injured o'

killed in aircraft accidents. Nigeriahas experienced ab outt3 plant crashessince 1973  but Ebt.mllGh,?:j
. has been heard about compensation of the victims or their families. There has however been much?
clamour for the compensation of families of the latest Dana plane crash of 3rd June, 2012. This"
paper eXamines the compensation for the families of the 154 passéngers and ground victims of the: ;
Dana Plane crash against the background of internationallaw relating to carrier’s liability for injury .

or death of passengers.

LEGAL AND REGULATORY FRAMEWORK FOR CARRIER’S LIABILITY:FOR
INJURY OR DEATH OF PASSENGERS - : s me AR
The Convention: for the Unification of Certain Rules Relating 10 _Interﬂahoﬂal Carriage by All,
otherwise called, the Warsaw Convention of 1929, was the first m_stcumsnt a@op_tedltzoogc;vzrri_
carrier’s liability internationally: The Warsaw Convention Was signed by 23 couggnlas Oé-l A 1312 % ﬁi} l
1929, and came into effect 90 days after the depostl with the govvsmﬂ;lent'; Dn-of(;sf];ntoailr-ﬁnﬁﬂ by-.:
. 'instrument of ratification. The key obj ectives of the TEBUIE Were meff?:obe‘?' GI'a ainst the airline iﬁ"
imiposing a limitation on lability, the creation of a presumption © frﬂ li}tbr!:mg‘:y :n international
favour of passengers and the achievement of some measure O unito ity on 1 ational
tr&nsPDItation'oﬂpaséengers, baggage and cargo-

. Protocol of .1955, the Guadalajara
R Yiasew Comisolih WO amended bY b Hag;:ui ﬂleMontrcalProtocols (Protocol 1,2,

Convention of 1961, the Guatemala City Protoco WarsaW Convention 1 the Convention for the

3 and 4) of 1975. The latest amendment 0 the T unic@yahoo.com
. e ; i} magdaia_umeEs/=e
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*‘Lel:ml'er T s =
,, r, Faculty of Law, Nasarawa State University, > I at’
Lf\xsrsaciated Press “World's largest passenger plane landing 1?9%‘391;7 :
g www staradvertiser.com/n we/breakin 182?3[155. l.ht:ﬂ ”
sarcrmen, E. “List Of Plane Crashes In Nigeria Sinee
Srashes-in-nigeria-since-1973.html. Accessed: 15/0 1713




gnification of Cerlain Rules for Internatigng) ¢
{re

. i _ ITla: :

signed at Montreal on 8 May 1999, The Mon al C%e by Air (the Montreal Convention 1999)

Warsaw Convention -(?nd related instrumens. iy ; avention modernized and consolidated the
» 3 )

1o time applicable to international carriage by air to and
The Montreal Convention as modified and set out in the Third Sek

i ; : chedule to the Civil Aviati
as may be _amanc_leé_m from time to time has been given the force of law to g:x%gl Aw:q.tlonAqt a:ﬁ
carriage by air within Nigenia, irrespective of the nationality of the aircraft perf MO PCTn AL O]
1t is important to note that the Montreal Convention performing the carriage.

=V deals only with issues of carrier’s Habili
assengers, baggage or goods during international ; er’s Liabi ity to

The ClVl} Aviation Act, 200_6 1s silent on the liability of third parties. Although Nigeriais aparty to the
Convention on Compensation for Damage Caused by Aircraft to Third Parties which was signed in
‘Mogtrcal fn 2009, the Corf¥ention is'ot yet'In fofce having bebn ratified by only 11states.’ This
Convention is an @mendment dnd consolidation of the Rome Converitionof 1952 and ifs amending
Ktonttéal Protoco) of 1978 which Nigeria isnotaparty to.” A detailed discusion orl Carrier's iability
to third parties is beyond the scope of this paper, :

The International Civil Aviation Organization (ICAQO) regulates air, transportation at the
intemnational level while the Nigerian Civil Aviation Authority NCAA) regulates air transportationin
Nigeria.

CARRIER’S LIABILITY FOR INJURY OR DEATH OF PASSENGERS UNDER THE

MONTREAL CONVENTION ——r e i 50
Itis important to riote before delving into the issue of liability n international air transportation that

the Montreal Convention is a self-contained regime. It is an exclusive regime that prescribes the

 conditions and limits of liability in international air transport accidents 163V.iﬂg_110 room for bringing
- anactionin this areaunderthecommonlaw,whcthermcnmractcrtort. ; B .
In EI Al Isracl Airlines v. Tseng,” the United States Supreme Court held that the Warsaw

Convention (now consolidated in the Montreal Convention) provides the exclusive right of action

against carriers for accidents that occur in international transp ortation. Ifrecovery forinjury or death

—— .

' : df. Accessed 10/01/2013
i Article 55 of the Montreal Convention, 1999 Available online at dgca.n1c.mfimﬂconvlChap__)Dﬂ.p ! cce‘;ssc

See the ratification status of the Montreal Convention, 1999 at
ilm'[t;”\“““icao'int"’sem’emriﬂm‘ﬂ A/t %200{%20Parlies 1
id.

&
, ap 63 Laws of the Federal Republic of Nigeria, 2010
. S48 (2), Civil Aviation Act, 2006 . -

he Convention requires 35 instruments of ratification to come ! o Sesalso il
at v awe aerofassets/docs/ GRCY20-%207102 b A . Accessed 12/01/13
At hitpf/ w2 fono intlen/leb/List%200f%20Parties/200 ol ol

2

See ratification jon and its amen
ation status of the Rome Convention 2 J_;//Lﬁ:jll?ﬂ and
tt :ﬁm"""—i ao.int/secrefarist/legal 1s1%42001%200 mcs,!RamB_;S N. f respectively- Accessed: 14/01/13
l[.!rn'-f"r“ﬂ‘-ﬁ'-i‘m?-gi_r:ﬂsg-.';r*::-ari:]tfh: al/List?

1198 Ct 662 (1999)

pdf. Accessed: 14/01/13

Articte 23 of the convention available online.at
fomE ification Status of the Convention

o, 20Partios/M]
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. , - 3 o . | b =
suffered aboard e aft d@ng ““?l'n?‘tmnal tramspor{aﬁo : / %
{henno recovery 13aval lable to the plaintiff." 1015 ot allowed under the Convention: £
' ontreal Conventi : . ;
Article 17 of th_ﬂ M : ntion dealing with carrier’s liabili
0 aragraph 1 thereofthat: 1ability to passengers provides in_*

The carrier is liable for damq :

oo &€ Sustained in T :

Iﬂjuﬁ‘fdoj;ﬂ g assenger upon condition only Ihc:: fh?deafh i
: a

course of any of the operations of embarking or disem;;rcrzﬁ or i dhe
R arking.

1tis sbyious from this Article that the ingredients for liability are as follows:

a. Therehas been an accident involving acarrier’s aircraft ke

b, Passengerssu ffered death or bodily injury i

" The accident took place on board the aircr ' , ¥

¢ - barking or disembarking aft or in the course of any of the operations of i

A proper understanding of t}fle three requirements for liability in international air lIaJISpOItatioJ-'
would require the appreciation of the concepts “carrier”, “passenger”, “accident”, "death ar.’-'-"
bodily inj ury” an(‘l the time when an aircraft is said to be “on board or in the course o}m‘!y of the:.
N e i

_ opeyaiions of egsbarking o disembarking”. oo o i --
T < 5 R T * » f
WHOIS__A__C oF- a-nr:'pR:’.. . - .s o . & ‘e . e n « 3 w— - .-- - er g

The term “carrier’’ may mean the operator of aircraft. In this sense, the term is ambiguous. It could
mean the pilot of the body that owns +he aircraft. Air carriers have also been defined as legally

constituted public bodies or private companies that undertake transportation by air.” By this
definition, any organized body of persons, private or public, which provides services needed by

passengers in air transportation, isacartier.

THE MEANING OF PASSENGER - .
Apassenger has been defined as v rider who has paid a fareond train, bus, azrlme_a,. mﬂi ship, fer:ry,
automobile or other carrier in the business of transporting peopie for compensaion. According
to Sachdeva,' a passenger is a person who has taken a place ma pu}ahc conveyance by wgrtgri of
contract for the ‘purpose of being in consideration for @ fare or its t:t:;uwalten:ii T]:%ls definition
overlooks the Fact that 2 person boarding an aircraft on a pass 18 also”rcgardc asa p;t?fsl?m:g!:;
Although the Montreal Convention does not define the term “passenger the definition 01 1he _3 X

can'be gleaned from Aticle 1 of the Convention whichprovides thus:

sernational carriage of persons, baggage or Cargo

atuitous carriage by aircraft

- . T .. ' li . ll f?‘l
This Convention applies 10 @ Trapplies equallyto g

performed by aireraft for reward. P!
i ol
performed by anair transportun dertaking

WIE—prm Systems Pie Ltd v. Congord
rlhines (SWV=4= - * .

Sce also Morris v. KLM Royal Duteh A ,
5 g bress (Singapore) Pte Ltd (1994) 4 SLR 6268L642 .. Dyepand Deep Pubi
chdeva, G.S. Intemational TrarﬁW‘A‘[

p.11§

" asgente
Usc‘ 144 y " ¥ o =3 .tlﬂn-.“sc ﬂ']'cnrn; .

"1 egal “Passenger Law and Legal Definitions” at hitp://defialtion

il

cations, New Delh, 1987)

_ Accessed: 14/01/13
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is obvious from this article that 3 passenger i

o gpoﬂﬂﬁ‘m whether for valuable consideration or free r:mﬁt1::%;"”"0 undertakes to travel by air
AT CONSTITUTES ANACCIDENT '
The meaning of term ‘accident” in arjal navigation has

Saks,” the tc:f'm “accident” was defined by

no ' . ,
hat case, Saks I.lad claimed she suffered permanent ?a;tga;‘foﬁﬁgr&i;id e:g:ﬁ;? of 311: atl_rcraﬂ In
changes in an aircraft that was about to land at Los Angel . result.or pressure
injury was the result of anintemal or pre-existing condition,
The reasoning of the United States’ Supreme Court in Ajr France v. Saks seems to have been
adopted in the Dutch case oa_f Ypm'a v. Martinair.” In this cage, passenger Ypma suffered injury.
when another passenger, .Whlle trying to put hand luggage in the overhead storage bins, dropped a
suitcase which caused injury to Ypma. Ypma sued Martinair for the suffered d&mages.’ The Court
considered that the only relation between this event and the carriage by Martinair was formed by the
circumstance that the accident took place on board of an aireraft of Martinair. Considering the object
of Article 17 of the Warsaw Convention and EC Regulation 2027/97, a causal link needs to exist
between the cause of the adeident and the operation of the aircraft to establish an “accident” as
defined in Article 17 of the Convention. The court therefore held that, Martinair was fiot lidble in
“damages. s e mees g o e e R . S G [
In anfﬂler Dutch case, Passenger X v. Martinair,” passenger X claimed damages in summary
proceedings for whiplash trauma that she alleged to have suffered as a result of turbulence during 2
flight with Martinair. The curt held that if 2 passenger suffered such violent hro&y movements s a
result of turbulence that a whiplash-injury mustbe attributed to it, it can be considered an “accident
as defined by Article 17 of the Warsaw Convention. Whether the trauma was caused by the:
turbulence, however, required further expert examination, for which summary proceedings werenol
deemed suitable.

If an accident took place in the sense of Article 17, the question must be answered whether

Martinair took all necessary measures to avoid injury (_AﬂicledZO)é Trgf]f:is?sgs:g a;guﬁd-m Ll
that Martinair should have postponed departure unfil the thunderstosn, & ' '%hc court held that

alternatively the pilot should have tried to avoid the storm when in fih: :ilf.rh e et
Martinair could not have taken measures to avoid the turbulence an

. SC 3 ers :
ather measures to avoid the aceident than to wart the passeng » 55 adumbrated in the cases above.

Recent cases however appear to exp and the mﬁaﬂiﬂ;g "'.’f“-am&ii:ad by turbulence, terrorist attacks,
“Accident™ has been broadly defined to include _U?\J“ﬂﬁs fcram flight attendant’s spilling scalding
assaults by fellow passengers, boar ding ramp faus}bﬁggor%elay of the airline to provide medical
Water, wet stairs and floors within airpots, aod the 32 r.” the Second Circuit reversed the

: . Al
Ad or attention to a sick passenger.” In Wallace v. Korean

‘__-—__'___ _—__..—-—_———————‘_-

i}
470 US 392 (1985) g herlands’ evailable at

" s tor Liabili in the Netherian=s == ceessed:
Fﬁ 13'3)’ Culled fror-}:: kem}:limpn_ﬁ;;?am“; ff‘a aT_,?.; fair-carrier-liability-in:

I‘UDIJ']3 alhl en/se .

" ..
. l}\rmkamp, op.cit.
21 8 C1079 (2001)

87



ht. s L
air travel” (sitting in a confined spacgc, The Second Cirenit further held that the ‘characteristics of

: : e adjacent to strangers, in a dj it, UnSupervi ion)
- ) 52 5 iml
increased the plaintiff’s vulnerability to an aggayt and thus constituted any IA“,m'cls: f ’? aclme:;enI{:Cmathn)

Also in Lahey v. Singapore Airlines * the court relied upon Wallace to find that a passenger who.

was injured when a fellow passenger threw 2 fo | : 1 : Who..-
seatwas injured in an Article 17 accident. Ofl tray at her in an altercation relating to areclining:

Jt is submitted that the broadening ofthe meanir ' . . : :
much in favour of the passenger. Oneiso o ofArticle 17 acoldent asin the last two cascs s too

nly left to wonder where the carrier’s fault lies in having. -
Wallace “cramped into a confined space beside two S mier's ia s in having. -
to be a sexual molester,” baving regard men she did not know, one of whom turned out- -

to the fact that the aircraft was a public one. It has already-
been observed that compared to the Warsaw Convention, the Montreal Convention is in favour 01;

the passqnge_r‘f and so the overly liberal definition of the term “accident” in Article 17 of the
Convention, itis submitted, is an undue accentuation of the disequilibrium.

THE MEANING OF DEATH OR BODILY INJURY
Lial?ﬂn:y }md er Article 17 of the Mox.:treal Convention only lies where the passenger dies or sustains
bodily injury. ‘Thf: courts have consistently insisted that psychic or psychosomatic injury does not :
_qualify as hodily injury; there must be some physical manifestation of injury.
.. InKingv. Bristow Helicopters'Ltd” and Morris v. KEM Royai Dutch Airlines,” the House of
Lords held that psychiatric harm could nét be considered as ‘bodily injury’ under Asticle 17 of the
Convention or the Warsaw/Hague Convéntion dnd is, therefore, not claimable.-dn-Xng;- the~
claimant was a passenger on board a helicopter that had suffered engine failure shortly after lifting>
off and lapded heavily on the rig. Mr. King sustained no physical injuries, but in the action in..
Scotland, he claimed that he had developed post-traumatic stress disorder. He further claimed thata
pre-existing peptic ulcer had deteriorated and that this deterioration had been caused by the
psychological/mental injuries he had sustained.

In Morris’ case, an unaccompanied 15-year-old female passenger aboard an aireraft was indecently”
assaulted. She suffered mental, but no physical, injury and claimed damages against the airline-
under the Convention. It was held that assanlt was a special risk inhérent in air travel, and damages®
would be recoverable for any bodily injury. No claim lies where there is no physical injury and since’

the plaintiff did not suffer any such injury, no damages could b:s awarded. _ 7
The House 6f Lords’ decision is consistent with that ofthe United States Supreme Courtin Eastern. -

Airlines Inc. v; Floyd® and El Al Isracl Airlines Ltd. v. Tseng,” which followed Floyd. It. -
reiterated that without bodily injury there could be no recovery underzf.mcle 17 for solely psy:_:_inc"
or psychosomatic injury. In Kotsambasis v. Singapore Airlines Ltd.,” the New South Wales Court
of Appeal also followed Floyd and held that bodily injury in Article 17 does not include purely

. “ 28
psychologicalinjury. _ ;
* culled from Boon, FK. “Airline Liabiii!}' in Singapore” ath e Jawsazette.com.5e/2002-5/Mav02-focus htm Accessed: 15/01/13

115 F 2d 464 (2000, SDNY) _ X
" Bt Comat (e ot v B0 20 S D i
onvention and Warsaw Conventien”™ athttp:/aviation.uslegal.c ivil- -{or- bme

Ind-warsaw-convention/. Accessed: 14/01/13 _ .
(2001) 1 Lloyd’s Rep 95, Available at hitps/wvwav.i-low.com/i aw/dac

- (2001) EWCA Civ 790, (2001) 3 WLR 351, Cited in Kernkamp, 0p.oit

« 399 Us 530 (1991 :

., 325 US 155 (1999)

n {997 42 NSWER 110 M. “Ths Montreal Convention: Can passengers Finally Recover for Mental

For firther reading on this subject, see MeKay Cunninghan, . : . s LA/13
Injuries? ot b :ﬂw%m.y_tﬂ'l;lgrh{ii-ﬁd_lﬂ'” i galwp-content/u Jaadsfeunnipeharm. df. Accessed:
88

friewhtm?id=15070 _Accessed: 13/01/13
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Jt can be deduced from the list of authorifiec Kl

same way if faced with such a case, Otilies above that ngerin courts are most likely to reason the
«ON BOARD” AND “IN THE
EMBARKING ORDISEMBARKING® " ©

Ti is not every accident that happens around the airmort i i i

of the Montreal Convention. The accident has toﬁcm%ﬁgﬁiﬁﬁsﬁﬁgﬁjf:ﬁf;ﬂf;“ﬁ""“f 4
the course of any of the operations of embarking or disembarking. " Passengers are saidrto b0: “om
board wl;en they are on thf‘- plane and/or in transit. This has not posed any pmblm There h(:.:
hth‘Jfg cends‘:ome BOI{ﬁJSl'?n as to the meaning of “in the course of any of the operations of
gmimb ng or r-"'elrln barking. h'MacDon‘ald v. Air Canada,” the elderly plaintiffinexplicably fell
in <ti e agg&;jge 53;3_ ection area of the terminal. The First Circuit held alternately that no “accident”
had occurred within the meaning of Article 17 and that the plaintiff had disembarked. With reference
to the latter grour'td of its holding, the court apparently interpreted the scope of Article 17 by looking
to the passenger’s location at the time of injury, and indicated that liability does not exist when a
passenger “has reached a safe point within the terminal.”

F ANY OF THE OPERATIONS OF

In Day v. Trans World Airlines, Inc.” the Second Circuit affirmed a district court holding ‘that
passengers injured during a terrorist attack within an airport terminal were “embarking” as the term
js used in Article 17-At the-time the attack oceurred, the plaintiffs had completed all the steps .
necessary for boarding except the mandatory physteal seatch- of their persons. The court of appeals.

* rejected the argument that it is'when the passenger steps through the terminal gate thathie or she can ..
be said to be embarking and took the view that “the issue . . . is not where (the plaintiff's) feet were
planted when the killing began, but, rather, in the activity he was engaged”. The court refused to
construe Article 17 as defining “embarking” solely by reference to a passenger’s location and
approved the district court’s development of “a tripartite test based on activity (what the plaintiffs
were doing), control (at whose direction) and location ... * These two cases show that whether a
passenger is in the process of embarking and disembarking is a question of fact to be determined
having regard to the particular circumstances o each case.

THE TWO-TIER COMPENSATION SCHEME UNDER THE MONTREAL

CONVENTION o s ~
The Montreal Convention provides for two-tier compensation schemethus:

' 1. For damages arising under . paragraph 1 of Article 17 not
exceeding 100000 Special Drawing Rights for each passenger, the
carrier shallnotbeableto exclude or limitdts liability. :

2 The carrier shall not be liable for damages arising under
- paragraph 1 of Article 17 to the extent that they e‘xceeaf Jor each
passenger 100000 Special Drawing Rzgh‘rs ifthe carrier proves that:
(a) Such damage was not due to the negligence or oﬂ:;r wrongfil act
or omission of the carrier orits servants or agents; or
(b) Such damage was solely due to the negligence or other wrongful

. 3
act or omissionofath ird party.

439 F.24 1402 (1st Cir. 1971), cited in Causin 1. “view point- Wazawf_o.nvcntion——ﬁu}r Carrjer Li;::i!ity-f::rl’as?ns“ o

R I Tnwriet fordnam edu/cgi/vieweonient.c = : :

Injuries Sustained Within a Terminal™at JAr ‘tl:ic(:ir. o S US.LW, 3260 (U5, et 12, 1976 (Nn.-
8/

* 393 F. Supp. 217 (S.D.N.Y), all'd, 528 F;.?.d 31}?’ o e ansavorld-airlines-inc-kerson. Aeoessed 12/01/13.

73-1354). Available online Brll'_m:‘.g""'ﬁgﬂi
" Article 21 of Montreal Conventien, 1999
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The first tier of the carrier’s liability which is

s S . 100000 Special Drawing Rights, an equivalent of
$135,000.00, 15 a strict Liability for proven damage while the second tie?liabgi?it}: ik e b

excess of 100000 Special Drawing Rights lies
wags not due to its negligence or was attributab]
ison the carrier.

upon failure of the carrier to prove that the accident

A carrier may stipulate that the contract of carriage s
those provided forin Article 21 of the Convention or to o limits of liability whatsoever.

The Special Drawing Rights is a monetary unit devised by the International Monetary Fund for

calculated in accordance with the method of valuation applied by the International Monetary Fund”

shall be subject to higher limits of lizbility than -

5

.
e
S

jpternational accounfing purpose. It fluctuates and. its value in terms of national currencies is -

ek

i
T
AT

[T
f A
[

¢ to the negligence of a third party. The onus of proof.

g
o
-

s

-

.
A
Es.
.1'.

LT

As ca{_-licr rn._cmicn_cd, _thc .Monl:real Convention has been domesticated in Nigeria and it governs
intentu?nal alr navigation in ‘fh'? country. So the compensation discussed above applies to Nigeria,
whereintemal camage by air is involved. The Modifications to the Convention for the Unification of 4
Certain Rules Relating to International Carriage by Air as set out in the Third Schedule to the Civil"™
Aviation Act, 2006 governs domestic air transportation in Nigeria. It is a reproduction of the *
Montreal Convention with relevant modifications. Article 21 of the Third Schedule to the Civil- "
Aviation Act, 2006 1s an adoption of the compensation scheme of Article 21 of the Mont:realg"

Convention discussed above with the exception that the Third Schegdnle fo the Ciyil AviationyAct? =

.used United States Dollars and not Special Drawing Rights. So passengers-who lose their kves ow

-
s

sustain bodily injuries.in.accidents on domestic flights are entitled to $100000 for.each case.ofr,

proven damage. This sum can be converted to Naira at the existing official exchange rate.” The:
Minister of Aviation acting on the advice of the Nigerian Civil Aviation Authority is empowered to:
review the limits of liability under the Act at seven-year intervals, the first such review to take place
at{he end of the seventh year following the date of entry into force of the Act g

In any case of aircraft accident resulting in death or injury of passengers, Carriers are obligated toz -
make advance payment of at least US $30,000 (thirty thousand United States dollars) within 30" .
(thirty) days from. the date of such accident, to the patural persons who are entitled to claim: -

compensation in order to meet the immediate economic needs of such persons and such advance:

payments shall not constitute recognition of liability and may be offset agaipst any amounts” i

subsequently paid as damages by the carrier.”

DANAPLANE CRASH COMPENSATION * . - , =
Nigeria recorded another plane crash on June 3, 2012 when Dana Air plane flying from Abwa fo

Lagos crashed in Jju-Ishaga area of Lagos, about fourn

o

b
-

qutical miles from the Muriala Mohammed. -

Airport and caused the death of all 153 passengers and crew members on board and 10 people on the-
' tionals. The Accident Investigation Bureausaidthe:

ground. On board the plane were some fore1gnna
crash was due to dual engine failure.”

Out of the 153 people that died on board, 146 were passengers while 7 were crew members. The

—

-~ Ibid, Adticle 25 B
o Thig, article 23. See also hiip:/wwnw.imforg/external/n /trefsdr/sdrbasket.
- Ar_ﬁclc 23 of Third Schedule to the Aviation Act, 2006
% bid, Article 24 : | Convention . :
Aviation Act 2006, S. 48 (3). See Also article 28 Montreal Con ey : id-air-Report"
B o L ) ; d wilh Failed Engines Mid-mir-Report™ at
. Mikairu, L. and Eteghe, D. “DANA PLANE CRASH: How ttle . s-miid-air-report/. Aecessed: on

hltp:www vaneuardner.com/2012/07/dana-p!
13/01/13,

neune

tled-with-failed




airlinc gave assurances that it would nas R,
required by law™ but many Nigeri pay the $100000 compensation to families of the victims as

; m i : —
Dana Air, Tony Usidamen, disclosed th: o -2 L Fiead of Corporate Communications of

i ) ed th g i v 3 . : A
the airline’s insurance company, Prestig;’iies:;mpensa.tmp 15-231113 paid to each of the families by

compensation i$ also being i insesmiecs ofviUOf Administration from the Probate Registry.” The:

b el tims who were mi : :
of Guardianship by the parents or guardians phthores e o eTe MINors upon presentation of Letters

Priday, 11 T 2013 gt b Aviaion Ay, D Haeold Demuren i o
pltie o Accoréing b Di;neiffnsaéon has been paid to some families :of the vietims of the
e Aot or cneralf 131 out of the 15 3 victims fqml_hes had so far
! or payment of compensation, adding that families of 12 victims were yet to
submit anyudocumt?nts. He added tha}t families of some other two victims were yet to submit full
documents™ The Dlrector—Generallsa_ud documentation for 24 vietims is awaiting authentication by
the insurers while Letters' of Administration for families of 48 victims are still being awaited. He
statcd that cheques of the initial payment 0f $30,000 compensation had been paid for 85 victims, out
of which 14 have received full compensation. Dr. Demuren also said families of 53 victims have gone
" to court inclusive of 23 Victiis Who had colléoted the initia] payment 0f $30,000.” "He also gave ™
assurances thathe has been working closely with the National Insurance Commission (NAICOM) to
ensure that all concerned are fully compensated and including the ground victims.
As can be seen from the explanations of Dr. Demuren above, there are families of vietims of the plane
crash that have not even received the initial $30,000 let alone the balance of $70,000.* Bunmi
Awoyemi, one of the Lawyers for the families of 40 victims of the Dana plane crash in Lagos, is
quoted to have said financial compensation has been paid in only 80 cases nearly six months after the
June 3 crash.” He further stated that they have petitioned the Nigerian Senate and as well filed a
lawsuit in the United States."
The management of Dana Airline and its insurer certainly need commendation for the effort towards
the payment of the stipulated $100000 to families of victims of the air disaster. History will certamnly

remember them for being the first to take seriously the provision of law relating to cc_:‘m;:lensation for
victims of plane crash. Also worth commending is the effort of the Nigerian Civil Aviation Authority
and NAICOM in facilitating the payment of compensation to victims® families. :Ihls 15
. commendable. The Nigerian Civil Aviation Authority particularly has the duty of ensuring that
catriers maintain adequate insurance covering its liability under 1:11; thﬂ-m' auochqE, 2006 and allso
its liability towards compensation for damages that may be sustained by third parties.” The Authority |

% See Anticle 21 of the Third Schedule to the AviationAct, 2006. g
" Dailypost “Plane crash: Dana begins final round of compensation 1¢ victims' families
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must therefore ensure that the insurance ¢ S et - o
e ove - - o
insurance is patd at the crystallization of rigk, r required under the law is in place and that the

Being the first serious attempt at ¢ ; N

t_hereg o B rtconﬂngs in Délng‘:;st?;téon rof crash victims in Nigeria, it is not surprising that
-ommencement of payment of com [& process \};hlch need: to be pointed out. First, the "

d of section 48(3 mpensation nearly six months after the crash fall short of the:

demand of section 48(3) of the Aviation Act, 2006 which provides that an advance of $30,000 b
made availableto Vlctn_ns or their families in advance 30 days afteran za.i_l‘t'.:ra.f;'1 accident i i :
Secondly, the complaint of families of some vietitas who are yet to receive even the advance. *
$30’000.1S seions and rest ettable. The airline has always maintained its insurers are ready to pay'f"':
'ic requir Ed. compensalion once proper identification of the beneficiaries is done. If truly the dclﬁfﬁ- :
in payment is due fo the inability of the victims’ family to-provide the necessary documents oneis-:*
only left to wonder WI}Y some lawyers have resorted to petitioningthe Senate and suing the :Airh"ne 5
rather than concentrating on the provision of the documents so required. Be that as it may, some 53;-
families of victims have gone to court. Insuch asuit, the Airline will have no defence to th:a claim of:
$100000 for every case of proven lost of life in the plane crash. The families seeking compcnsation'.., :
might even dec de to sne the Airline for negligence claiming damages in addition to the $100000 per
victim. This is more so as there has been allegations of negligence on the part of Dana Airline. It was
reported-that a staff of the Airline who pleaded anonymity had given an interview indicting the' =
company of negligence as. the crashed aircraft-was continuously- breaking down prior to the
-necident.® Altheugh; #he: Director of Flight Operations, Captain” Wilson -roundly denied ¥the

allegation; ” many Nigerians still think the company might have been negligent in flying a defeotive® -
plane. Femi Falana, for instance, is of the view that the victims’ families victim are entitled to'more? ot
than $100000 compensation from Dana Airline and the Federal Government:
* “_<for gross negligence arising from the plane with defective dual
engines and the Federal Government for failure to enforce the

relevant regulations, failure to provide emergency landing for the

plane and the inexplicable delay in providing the fire service

equipment and medical services and other acts of gross negligence

‘which led to the avoidable death of the passengers and the crew”. . E
If this viewpoint becomes popular and the second tier of damages under Axticle 21 .tD the Third - :
Schedule to the Civil Aviation Act, 2006 is soughtin court, Dana Airline would_be_;pquuﬁd to prove -
that it was not neghgent to escape liability. Such an action must bc;__b_rought withifi two years from
the date of the accident™ o « : R T
Also worth commenting of is ground victims of the crash. Ten people lost their lives and many -
others lost their homes. Some o the ground yictims have lamented that ﬂ?e}t lost their homes asa
result of the crash but the Airline has been insensitive but to th_eu‘ Pilg}}t- T}Ele}’ added that ‘_1‘1'11_5’ a
N500, 000.00 has since been leased to them to ameljorate their su.ffcnng. The‘grour}d vichims
whose properties were damaged are claiming N’500 million each, while some of the relatives of the

. S R =, o
victims who died in the aircraft are demanding $150,000 as compensation.” Since the Actis ;11ent

“ Elombah “Management of Dana Aircrash to pay Compensation to crash victims” at hmﬁf’fmm!;mbah.ccrnfiﬂdex-nhoﬂatesk
 news/l 13U’:‘-mnnuuemcnt-of-danu-nirlinc»tmﬂmmﬂﬂﬂﬂw' P ol

“ Ibid . 5
® Falang, F. “Families of Victims of Dana Air Mi‘s'ﬂﬂPA“? E“F‘ﬂed 10 Morg {h 31_1 3;2?‘1%05000
bltp:fsahararcport f's.conﬂqrt‘cie;’fmniIie.s-victims-dana-mr—m:shn »arg_-entn ed-mor .
* Article 35 of the Third Schedule to the Civil Aviation Act, 2006. Am"jls Each” thtl_'p-H:m-.rw.tbisdagiive.ggnﬁgﬂiclcsfgmunﬂ-
* Tze, C. “Ground Victims of Dana Crash Demand N500m Compensaiion sc ufnuzniﬁ.
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on what should be !:heir compensation, the uomfaensatinn payable may be reached b:y- qu;mlﬁ
agreement or the claims may be referred to court for litigation. It is hoped that the provisigy oo
Convention on Compensation for Damage Caused by Aircraft to Third Parties, 2009, when it g1

come into force, shall be domesticated to fill the lacuna in the Civil Aviation Act; 2006 re]

-

.0
oy
Lot

compensation ofthird parties, ﬂtuxgm
CONCLUSION s
The Civil Aviation Act, 2006 has provided for a two-tier compensation scheme for injury or deaty

of passengers in international and domestic air navigations. The Act is however silent about the
compensation to be paid to third parties, leaving a lacuna that needs to be filled up. Several
domestic plane crashes have occurred in Nigeria with little or no compensation for familieg of
victims. The Dana plane crash of 3 June, 2012, however seems to be setiing anew precedence. The
Nigerian Civil Aviation Authority, the National Insurance Comumission and the Dana Airline
together with its insurers are making frantic efforts towards the compensation of victims. The
efforts, though slow, it is hoped will culminate in payment of compensation for all concerne
including the ground victim.
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